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m THE 



United States Court of Appeals 

fob the District of Columbia 


October Term, 1944. 


No. 8877. 


LOUIS BURMAN, et al., 

Appellants 

v. 

LENKIN CONSTRUCTION COMPANY, a corporation, 

et al.. Appellees 


BRIEF FOR APPELLANTS. 


Jurisdictional Statement. 

In the District Court of the United States for the District 
of Columbia, appellants, plaintiffs below, brought suit for 
the recovery of damages for breach of contract and for a 
liquidated sum for money had and received. The sums 
claimed were within the jurisdictional amount of the court 
below. (Appellants’ App. 1.) 

Statement of the Case. 

The plaintiffs Louis Burman, acting individually and 
Oxon Park Housing Corporation, brought this action for 
damages for breach of contract. (Appellants’ App. 1-6.) 
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The contract contemplated a large building project on land 
owned by the plaintiffs. The defendants, as building con¬ 
tractors, agreed to erect the buildings. Plaintiffs obtained 
a license (called priorities) from the War Production 
Board permitting them to obtain critical materials for use 
on the project. In the license the defendants were named 
as the building contractors. Defendants were in default. 

The plaintiffs further sought the recovery of $1500.00 paid 
to the defendants under compulsion of duress and coercion. 
The defendants, having refused to prosecute the building 
project, the plaintiffs requested that they relinquish or 
release the license as plaintiffs could not transfer the prior¬ 
ities to another without the release of the contractor, a 
War Production Board requirement. The license was 
presently to expire. Without the demanded release, the 
plaintiffs were threatened w’ith loss. The defendants re¬ 
fused to relinquish the license except on the payment of 
$1500.00 and the execution by the plaintiffs of a release 
of all claims against the defendants. The plaintiffs charg¬ 
ed that the money was paid and the release executed by 
reason of the refusal of the defendants to relinquish the 
license and in order that the plaintiffs might avoid the loss 
threatened. The defendants answered generally denying 
the allegations of breach and specifically denying the charge 
of coercion. (Appellants’ App. 8-11.) 

Thereupon, upon due notice, the deposition of the plain¬ 
tiff Louis Burman was taken by the defendants. (Appel¬ 
lants’ App. 15-38.) 

Thereafter, defendants moved for summary judgment in 
their favor, on the ground that an examination of the plead¬ 
ings, depositions and exhibits demonstrate that there is no 
genuine issue as to any material fact. (Appellants’ App. 
40.) Upon consideration of the motion for summary judg¬ 
ment, the court granted the same, and ordered judgment 
for defendants. (Appellants’ App. 40.) The plaintiffs ob- 



jected to the order because not in compliance with Rule 52, 
of the Federal Rules of Civil Procedure. See endorse¬ 
ment on order. (Appellants’ App. 40.) This appeal follow¬ 
ed. 


Rules Involved. 

Federal Rules of Civil Procedure: 

Rule 56(b). A party against whom a claim, counter¬ 
claim, or cross-claim is asserted or a declaratory judg¬ 
ment is sought may, at any time, move with or without 
supporting affidavits for a summary judgment in his 
favor as to all or any part thereof. 

Rule 56(c). * * # The judgment sought shall be ren¬ 
dered forthwith if the pleadings, depositions, and ad¬ 
missions on file, together with the affidavits, if any, 
show that, except as to the amount of damages, there 
is no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of 
law. 

Rule 52(a). In all actions tried upon the facts with¬ 
out a jury, the Court shall find the facts specially and 
state separately its conclusions of law thereon and 
direct the entry of the appropriate judgment; * * *. 

Statement of Points. 

1. The Court erred in entering summary judgment. 

2. The Court erred in failing to state separately its 
findings and conclusions of law. 

Summary of the Argument. 

1. It is contended by the plaintiffs that upon the plead¬ 
ings and the testimony of the witness Burman there was 
duress of property; that it invalidated the release; that 
the defendants tendered an issue of fact and summary 
judgment was therefore improper. 

2. The Court having failed to state its findings and con¬ 
clusions of law, the plaintiffs are left to speculate that the 
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basis of the Court’s judgment was the absence of evidence 
of duress of the person; that, therefore, the release was 
valid and thereby the plaintiffs were foreclosed. 

3. The doctrine of “duress of property” is recognized 
in this country. 


Argument. 

It will be noted that the defendants plead, as to the pay¬ 
ment of $1500.00, that plaintiffs, having failed to comply 
with the terms of the contract, the defendants refused to 
release the priorities unless plaintiffs paid them for at 
least some of the work they had performed in reliance upon 
the agreement. As to this there is at least a genuine issue. 

The witness Burman testified (Appellants’ App. 31-32): 
“I had to give them $1500.00 to secure that for something 
which they w r ere not entitled to. They took my money for 
nothing.” * * # “They originally asked for $10,000.00; then 
they came down to $5,000.00; then they came down to 
$1500.00.” * * * “They (the priorities) had been granted 
to them at my request. They had done nothing for which 
they wnre entitled to, even a five cent piece, but they asked 
me for $10,000.00. Then they came down to $5,000.00; then 
down to $3,500.00; and then to $1,500.00. They weren’t 
entitled to five cents.” 

Plaintiffs contend that while the pleadings and deposi*- 
tion do not disclose threats of “illegal imprisonment or 
great bodily harm”, they do disclose facts to support the 
doctrine of duress of property sufficient to invalidate the 
release executed and delivered by the plaintiff Burman. 

The doctrine of duress of property, generally recognized 
in this country is stated in Van Dyke v. Ward , 60 App. Div. 
208, 70 N. Y. Supp. 324: 

“The principle upon which persons are relieved from 
their contracts procured by duress has been greatly 
extended in recent years; that at the time of Lord 
Coke, no one would have been permitted to avoid a 
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contract for duress, unless tlie duress was such as not 
only to put him in fear of illegal imprisonment or great 
bodily harm, but went so far as to be something that 
a man of ordinary firmness would not be able to re¬ 
sist; that no possible loss to his land or property would 
be sufficient to enable him to avoid a contract which he 
had made to prevent it; but gradually and by slow 
degrees the strictness of that rule was abated, until 
finally it has come to be the rule of law in this country, 
although perhaps not in England, that where one is 
presented with the contingency of serious loss or dam¬ 
age to his property or of submission to an extortionate 
claim, if he pay the claim or make the contract which 
is extorted of him, it is not to be considered a volun¬ 
tary act, and it may be set aside on the ground of 
duress / 9 

The principle has been applied by the Supreme Court 
in a case involving a corporation, thus directly negativing 
any notion that its application is confined to “putting in 
fear of imprisonment or bodily harm. ,, In Union Pacific 
R. Co. v. Public Service Commission, 248 U. S. 67, 63 L. ed. 
131, 39 Sup. Ct. 24, a state utility commission required a 
railroad corporation, which proposed to issue mortgage 
bonds, to take out a certificate of privilege. The statute 
imposed a large fee for the certificate, threatened heavy 
penalties if the certificate was not obtained, as well the 
invalidating of the bonds. The Court held the application 
for the certificate and the obtaining of it, were made under 
duress. On Page 70 the court says: 

“The certificate was a commercial necessity for the 
issue of the bonds. The statutes, if applicable, pur¬ 
ported to invalidate the bonds and threatened grave 
penalties if the certificate was not obtained. The Rail¬ 
road Company and its officials were not bound to take 
the risk of these threats being verified. Of course, it 
was for the interest of the Company to get the certifi¬ 
cate. It always is for the interest of a party under 
duress to choose the lesser of two evils. But the fact 
that a choice was made according to interest does not 
exclude duress. It is the characteristic of duress prop¬ 
erly so called.” (Italics added.) 
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The principle was applied in the case of a release. In 
Lonergan v. Buford, 148 U. S. 581, 590, 13 S. Ct. 684, 37 
L. ed. 569, a vendee of cattle paid the vendor a sum of 
money to which the latter was not entitled. Payment was 
made in order to obtain possession of cattle which other¬ 
wise would be exposed to loss in the market. The vendee 
also executed a release which the court set aside, because 
“it was apparently the only way in which possession could 
be obtained, except at the end of a law suit, and in the 
meantime the property was in danger of loss or destruc¬ 
tion.’’ 

The plaintiff having pleaded a release obtained by 
duress, and the defendant having, by their denial, put the 
question in issue, there is no support for granting sum¬ 
mary judgment. Federal Rules of Civil Procedure, Rule 
56. 

In National Havings <& Trust Company v. Shutack, 78 
U. S. App. D. C. 232, 139 Fed. 2d 371, this court remanded 
the case for the sole purpose of compliance with Rule 52, 
Federal Rules of Civil Procedure, observing that it was a 
case “which illustrates the importance of the rule which 
requires the court to ‘find the facts specially and state 
separately its conclusions of law thereon’ * • In that 
case, in which there had been apparently no testimony 
taken, the court’s order merely denied the petition for 
relief. 

Conclusion. 

It is respectfully submitted that the court below erred in 
its summary judgment in favor of the defendants and in 
failing to make findings of fact and conclusions of law, and 
that the judgment below should be reversed. 

JACOB N. HALPER, 

1511 K Street, N. W., 
Washington, D. C., 

Attorney for Appellants. 
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APPENDIX. 
Case No. 8877. 


1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
fob the District of Columbia 


(1) Louis Burman 
Woodward Building 
Washington, D. C. 

(2) Oxon Park Housing Corporation, 
a corporation 

Plaintiffs, 

vs. 

(1) Lenkin Construction Company, 
Inc., a corporation 

(2) Parkhill -Company, a corporation 

(3) Yorkshire Apartment Company, 
a corporation 

(4) Harry A. Lenkin 

(5) Morris Lenkin 
Tivoli Building 

14th and Park Road, N. W. 
Washington, D. C. 

Defendants. 


'Civil Action 
No. 20,500 


Complaint for Damages for Breach of Contract 
and for Money Had and Received. 

(Filed July 19, 1943.) 

1. The amount claimed exceeds the sum of Three Thou¬ 
sand ($3,000.00) Dollars, exclusive of interest and costs. 

2. Plaintiff, Louis Burman, is a citizen of the United 
States and a resident of the District of Columbia, and plain¬ 
tiff, Oxon Park Housing Corporation, is a corporation of 
the State of Delaware. The defendants, Harry A. Lenkin 
and Morris Lenkin, are citizens of the United 'States and 
residents of the District of Columbia; the defendants, Len- 
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kin Construction Company, Inc., Parkhill Company and 
Yorkshire Apartment Company, are corporations, the state 
of incorporation being unknown to plaintiffs. 

2 3. The plaintiff, Louis Burman, in the transac¬ 
tions hereinafter stated, acted as an individual and 

in his own right, and was permitted, by reason of the trans¬ 
actions hereinafter stated, to transfer and assign his var¬ 
ious rights acquired from the defendants to the plaintiff, 
assign his various rights acquired from the defendants to 
the plaintiff, Oxon Park Housing Corporation, a corpora¬ 
tion to be then formed. 

4. The defendants, Harry Lenkin and Morris Lenkin, in 
the transactions hereinafter stated, acted in their individ¬ 
ual capacities and in their own several rights, and also as 
officers, directors and majority stockholders in all the 
defendant corporations. The defendant corporations are 
in fact owned, controlled and operated by the individual 
defendants for their own benefit, and the said corporations 
in fact comprise an entire enterprise operated by the indi¬ 
vidual defendants, each acting for the others. 

5. August 19, 1942, the defendant, Lenkin Construction 
Company, Inc., proposed to Louis Burman to construct for 
him not less than fifteen (15) or more than thirty (30) 
four-family buildings upon certain unimproved land in the 
District of Columbia owned by the said Louis Burman. 
The terms and conditions of the said proposal are fully 
set forth in detail in the letter of August 19, 1942, which is 
hereto attached and marked Plaintiffs’ Exhibit “A.” 

6. On October 14, 1942, the plaintiff, Louis Burman, 
accepted the offer aforesaid made by the defendant, Lenkin 
Construction Company, Inc., and thereupon authorized the 
said defendant to immediately proceed with the prosecution 
of the construction in accordance wffth the terms and con¬ 
ditions of said agreement. In connection with the per- 

3 formance of the said contract it became necessary to 
obtain certain priorities for the use of critical mate- 
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rials necessary in the construction of the said buildings 
from the War Production Board and in connection there¬ 
with it became necessary to obtain commitments from the 
Federal Housing Administration to insure loans to be 
made by lenders, the proceeds of which were necessary in 
prosecuting the construction work. In accordance there¬ 
with the said Louis Burman did obtain the necessary War 
Production Board priorities as aforesaid and also obtained 
a commitment from various lenders who then and there 
committed themselves ready, will and able to lend funds 
for the construction work. 

7. Pursuant to the aforesaid contract, the defendants, 
Lenkin Construction Company, Inc., Morris Lenkin, Harry 
A. Lenkin, Parkhill Company and the Yorkshire Apartment 
Company, thereupon submitted to the Federal Housing 
Administration in connection with the proposed construc¬ 
tion work a personal and corporate financial and credit 
statement of the aforesaid defendants, the intent and pur¬ 
pose of which was to secure the Federal Housing Adminis¬ 
tration to insure said mortgage loans, all of which was 
necessary in the prosecution of said construction work. 

8. At the time of the entering into of the agreement, 
building of housing accommodations in the District of 
Columbia was controlled by legislation permitting construc¬ 
tion work to go forward only upon the obtaining of prior¬ 
ities from the War Production Board and the obtaining 
of insured loans of money to carry on the work, and the 
plaintiff, Louis Burman, having acquired War Production 
Board priorities in connection with the said building pro¬ 
ject and having negotiated for Federal Housing Adminis¬ 
tration mortgage insurance, had thereby acquired a 
valuable property right, all of which the said defendants 

knew. 

4 9. The said War Production Board priorities 

were issued to the plaintiff, Oxon Park Housing Cor¬ 
poration, as owner, specifically in connection with the said 
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project, and named the Lenkin Construction Company, Inc., 
as builder and contractor and was specifically allocated to 
the land herein in question. Under the said circumstances 
the project could only proceed by performance on the part 
of the defendants. In this situation the plaintiffs, if the 
defendants chose not to go forward with the project, would 
be unable to proceed on his own account because such prior¬ 
ities had been issued to the defendant, Lenkin Construc¬ 
tion Company, Inc., as contractor and builder, and could 
not be assigned to another builder unless relinquished by 
said Lenkin Construction Company, Inc. 

10. As will be seen by the letter of August 19, 1942, 
Plaintiffs’ “Exhibit A,” the defendant, Lenkin Construc¬ 
tion Company, Inc., under its agreement, was to advance 
Twenty-nine Hundred ($2900.00) Dollars for the purpose 
of paying off any existing encumbrances on the land, and 
was further to advance such other moneys as might be 
necessary to cover the cost of permits, surveys, F. H. A. 
examination fees and a further sum of Six Thousand 
($6,000.00) Dollars which was to be deposited with the 
lender of the mortgage loan. 

11. As projected by the plaintiff, Louis Burman, the 
said building project, if prosecuted to effect, would have 
resulted in vesting in the said plaintiff, Louis Burman, 
or in the plaintiff, Oxon Park Housing Corporation, a 
completed group of buildings embracing one hundred thirty 
(130) dwelling units and having a then fair market value 
of the equity of Three Hundred Thousand ($300,000.00) 
Dollars. 

12. Notwithstanding the undertaking of the defendants 
as aforesaid, the defendants nevertheless unlawfully and 

in violation of the said contract, refused to prosecute 
5 the building project, refused to make the necessary 

advances, and refused to release to the plaintiff, 
Louis Burman, the priorities theretofore granted as afore¬ 
said, designing at all times to prevent the plaintiff from 
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prosecuting the project on his own account. The said 
priorities, under the War Production Board regulations, 
could not be transferred to another without the said de¬ 
fendant releasing the same as contractor, and though plain¬ 
tiffs demanded a release of said priorities, the defendants 
delayed action on the release of the said priorities knowing 
that under the War Production Board regulations if said 
priorities were not availed of within a time limited they 
would be cancelled, thereby intending to damage the plain¬ 
tiffs. 

13. In the situation aforesaid, the defendants made 
various unreasonable demands upon the plaintiff, as a con¬ 
dition for the release of said priorities, all of which were 
contrary to and in violation of the agreement of the par¬ 
ties aforesaid. 

14. In order to avoid loss of the entire project, the plain¬ 
tiff, Louis Burman, was compelled by duress and coercion 
exercised by the said defendants to pay to the defendants 
the sum of Fifteen Hundred ($1500.00) Dollars for the 
release of said priorities, and plaintiff says that he was 
compelled to pay that sum only upon the threat of the 
said defendants that they would not release the said prior¬ 
ities. 

15. By reason of the defendants’ default as aforesaid, 
plaintiffs have been damaged in the sum of Three Hundred 
Thousand ($300,000.00) Dollars. 

16. Plaintiff further says that a certain release executed 
by Oxon Park Housing Corporation on the 28th day of No¬ 
vember 1942 wherein the said plaintiff purported to release 
the defendant, Lenkin Construction Company, Inc., of all 
claims and demands theretofore subsisting, was obtained 
from the plaintiff, Louis Burman, under the same coercion 

and threats as aforesaid. 

6 'WHEREFORE, the plaintiffs demand: (1) Judg¬ 

ment for unliquidated damages, by reason of the de¬ 
fendants’ default, against the defendants for the sum of 
Three Hundred Thousand ($300,000.00) Dollars; (2) judg- 
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ment against the said defendants for the further sum of 
Fifteen Hundred ($1500.00) Dollars, for liquidated dam¬ 
ages for money had and received by defendants by coercion, 
with interest and costs. 


7 PLAINTIFFS’ EXHIBIT A. 

LENKIN CONSTRUCTION CO. INC. 

General Contractors & Builders 
635 F Street Northwest 
Washington, D. C 1 . 

August 19,1942 

Mr. Louis Burman 
Woodward Building 
Washington, D. C. 

Sir: 

Confirming our recent conversation, we agree to under¬ 
take construction work for you upon terms and conditions, 
among others, as follows: 

1. We are to construct not less than 15 or more than 30 
four family buildings upon the location known as parcel 
246/64-62 or vicinity. 

2. Construction work is to commence upon completion 
of satisfactory financing arrangements by you and upon 
F. H. A. approval. 

3. The construction is to be performed in two groups, 
the number of buildings in the first group to be determined 
by the amount of the F. H. A. insured mortgage; and the 
number in the remainder or second group to be similarly 
determined. The construction of the second group is to be 
commenced when appropriate financing is arranged by you, 
and to be not later than the time the roofs are on the build¬ 
ings of the first group. 

4. We agree to undertake the construction of the first 
group only upon the condition that you exhibit to us com¬ 
mitments of first trust loans satisfactory to us as to lender 
and amounts, the amounts to be sufficient to cover cost of 
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construction, one-half of our fee, and any money advanced 
by us on your behalf. We also agree to undertake the con¬ 
struction of the second group only upon similar conditions. 
We agree to comply with F. H. A. form No. 2442W', Sec¬ 
tion 608. 

5. We agree to advance $2,900.00 for the purpose of 
clearing the ground of existing encumbrances, with the 
understanding that until final settlement with us, you will 
place no further encumbrances upon the ground and the 
buildings to be erected thereon, other than the first trust 
mentioned in paragraph 4 above. We also agree to ad¬ 
vance such moneys as may be necessary to defray costs of 
permits, surveys, F. H. A. examination fee, etc., you will, 
of course, give us your personal note for any money so ad¬ 
vanced. We agree also to deposit with the lender of the 
construction money a sum not to exceed $6,000.00 as a cash 
deposit fund. 

8 6. Our final bid for construction is to be at cost 

and our fee for the construction of not less than 15 
or more than 30 buildings is to be $15,000.00. 

7. It is understood that you may assign these privileges 
to a corporation to be hereafter organized. 

8. It is further understood that the standard construc¬ 
tion agreement, including the above terms, is to be entered 
into. 

Please acknowledge receipt of this letter, expressing 
your satisfaction with the above terms. 

Very truly yours, 

LENKIN CONSTRUCTION CO., INC. 

By Morris Lenkin, Pres. 
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9 Answer of Defendants to Complaint. 

(Filed Sept. 4,1943.) 

Now comes the defendants and for their answer to the 
Complaint tiled herein state as follows: 

1. Defendants admit the allegations of Paragraph 1. 

2. Defendants admit that the plaintiff, Louis Burman 
is a citizen of the United States and a resident of the Dis¬ 
trict of Columbia. 

Defendants have no knowledge sufficient to form a be¬ 
lief as to the place of the incorporation of the defendant, 
Oxon Park Housing Corporation, or as to whether it is in 
fact and law a corporation. 

LO Defendants admit that the defendants Harry A. 

Lenkin and Morris Lenkin are citizens of the United 
States and residents of the District of Columbia. 

Defendants admit that the defendants Lenkin Construc¬ 
tion Company, Inc., Parkhill Company, and Yorkshire 
Apartment Company are corporations and that the Dis¬ 
trict of Columbia is the place of incorporation of each of 
said corporations. 

3. Defendants admit that under the terms of the agree¬ 
ment contained in plaintiff's exhibit A, the plaintiff Louis 
Burman, was acting as an individual and that under Para¬ 
graph 7 of said Exhibit he was given the right to assign 
any privileges thereunder to a corporation to be thereafter 
organized. 

4. Defendants deny the allegations of Paragraph 4 as 
stated and aver the fact to be that under the terms of the 
contract involved herein, being Plaintiffs’ Exhibit A, the 
only defendant who was a party to said contract is the 
Lenkin Construction Company, Inc. 

Defendants Harry A. Lenkin and Morris Lenkin admit 
that they are the majority stockholders in the corporation 
defendants but aver that each corporation is an entity en¬ 
tirely separate and distinct from each of the other corpo- 
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rate defendants and each is operated as a separate and dis¬ 
tinct enterprise. 

5. Defendants admit the allegations of Paragraph 5. 

6. Defendants deny the allegations of Paragraph 6 as 
stated and aver the facts to be: 

That on October 14, 1942 the plaintiff, Louis Burman, 
wrote a letter to the defendant, Lenkin Construction Com¬ 
pany, Inc., and that on October 19, 1942 the said defend¬ 
ant replied in writing to the said plaintiff, copies of 
11 said letters being hereto attached and made a part 
hereof and marked “Defendants’ Exhibits 1 and 2.” 

Answering said paragraph further defendants admit 
that the plaintiff Louis Burman did obtain certain priorities 
for the use of certain materials necessary for construction 
purposes and admits that under the terms of the letter of 
August 19, 1942, the plaintiff Louis Burman as a condition 
precedent was required to obtain commitments from the 
Federal Housing Administration to insure loans to be made 
by lenders for the construction of the contemplated build¬ 
ings and in addition thereto and under the conditions of 
said letter was required to obtain and exhibit to the de¬ 
fendant Lenkin Construction Company, Inc. commitments 
of first trust loans satisfactory to the said Lenkin Company 
as to lender and amounts and that the amounts of said 
loans were required to be sufficient to cover costs of con¬ 
struction, one-half of the Lenkin Company’s fee and any 
moneys advanced by the Lenkin Company on behalf of the 
plaintiff Burman. 

Defendants aver that while the plaintiff Burman did 
obtain certain War Production priorities they aver the 
fact to be that he neither obtained commitments from the 
Federal Housing Administration nor did he obtain and 
exhibit to the defendant Lenkin Construction Company, 
Inc. commitments of first trust loans from any lender or 
lenders satisfactory to the defendant Lenkin Construction 
Company, Inc. as to lender and amounts or in any other 
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respect complying with the provisions of said letter of 
August 19, 1942. 

7. Defendants deny the allegations of Paragraph 7 as 
stated and aver the facts to be that at the request of the 

plaintiff Burman and upon his representation, that 
12 it was necessary to qualify the defendant Lenkin 
Construction Company, Inc. as the builder of the 
apartments contemplated, that a financial statement be 
filed with the Federal Housing Administration and upon 
his further demand and representation that it was also 
necessarv in the same connection that the defendant Len- 

V 

kin Construction Company also furnish to the Federal 
Housing Administration financial statements as to the 
holdings of the other four defendants, (inasmuch as the 
individual defendants were the owners of the capital stock 
of the Lenkin Construction Company, Inc. and as a portion 
of the assets of the individual defendants was a majority 
of the stock in the defendants Parkhill Company and 
Yorkshire Apartment Company.) 

Defendants deny that any such financial statements were 
submitted by them or any of them to the Federal Housing 
Administration; aver that the defendant Lenkin Construc¬ 
tion Company, Inc. furnished such financial statements to 
the defendant Burman and deny it was the intent and pur¬ 
pose in furnishing said statement to the defendant Burman 
to secure thereby the insurance by the Federal Housing 
Administration of the mortgage loans referred to. 

8. Defendants deny the allegations of Paragraph 8 as 
stated and aver the fact to be that the plaintiff Burman 
did acquire certain War Production Board priorities in 
connection with the building project herein referred to. 

9. and 10. Defendants admit the allegations of Para¬ 
graph 9 and 10. 

11. Defendants admit the allegations of Paragraph 11 
except that they are without sufficient knowledge to answer 
the allegations as to the fair market value of said dwelling 
units if and when completed. 
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13 12. Defendants deny the allegations of Para¬ 
graph 12 as stated and aver the fact to be that as 

heretofore set forth in Paragraph 6 of this answer the de¬ 
fendant Burman never complied with the conditions set 
forth in the letter of August 19, 1942 in that he never ob¬ 
tained commitments from the Federal Housing Adminis¬ 
tration to insure the loans referred to and that he never se¬ 
cured and exhibited to the defendant Lenkin Construction 
Company, Inc. commitments of first trust loans satisfactory 
to it as to lender and amounts and further failed to com¬ 
ply with the other provisions of Paragraph 4 of said let¬ 
ter. 

13. Defendants deny the allegations of Paragraph 13. 

14. Defendants deny the allegations of Paragraph 14 
as stated but aver the fact to be that inasmuch as the de¬ 
fendant Lenkin Construction Company had performed con¬ 
siderable work in connection with the project referred to 
herein, and that the failure of said project was due to the 
neglect or refusal or failure of plaintiff Burman to com¬ 
ply with the terms and conditions of the letter of August 
19,1942, the defendant Lenkin Construction Company, Inc. 
refused to release its rights in said priorities until it had 
been paid for at least some of the work that the plaintiff 
Burman had imposed upon it and by agreement of the 
plaintiff Burman and the defendant Lenkin Construction 
Company, Inc., the said Burman agreed to and did pay to 
the Lenkin Company the sum of Fifteen Hundred Dollars 
($1,500.00) for the services rendered by the said Lenkin 
Company. 

15. Defendants deny the allegations of Paragraph 15. 

16. Defendants deny the allegations of Paragraph 16 
as stated and aver the fact to be that by the free and volun¬ 
tary act of the plaintiffs on the 28th day of November, 

14 1942, the plaintiffs and defendant Lenkin Construc¬ 
tion Company entered into a mutual release; releas¬ 
ing each other from any claims and demands of any sort 
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theretofore existing between the parties in connection with 
the transactions described herein; a copy of said release 
being attached hereto and made a part hereof marked “De¬ 
fendants’ Exhibit No. 3.” 


DEFENDANTS’ EXHIBIT NO. 1. 

15 REAL ESTATE 

FOR INFORMATION 

LOUIS BURMAN 
Woodward Bldg.—Republic 1768 
Washington, D. C. 

October 14, 1942 

Lenkin Construction Company 
635 F Street, N. W., 

Washington, D. C. 

Gentlemen: 

The offer made in your letter of August 19, 1942, cover¬ 
ing the proposed construction of the apartment buildings 
on parcel 246/64-62 and vicinity, is accepted. 

This is your authority to immediately proceed with the 
taking of bids in accordance with the plans which you now 
have and to advance $2,900.00 in accordance with the terms 
of your contract for the immediate payment as specified in 
your contract. 

Yours very truly, 

/s/ LOUIS BURMAN 


LB/af 
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DEFENDANTS’ EXHIBIT NO. 2. 

16 October 19,1942 

Mr. Louis Burman 
Woodward Building 
Washington, D. C. 

Dear Sir: 

We have vour letter of the 14th relative to the proposed 
construction of the apartment building on Parcel 246/64/62 
and vicinity, and requesting that we proceed in accordance 
with our recent discussion. By reference to our letter of 
August 19th, you will notice that the work agreed upon was 
to be undertaken only on the condition that you exhibit to us 
commitments of first trust loans satisfactory to us as to 
lender and amounts, the amounts to be sufficient to cover 
cost of construction, one half of our fee and any money ad¬ 
vanced by us upon your behalf. It will also be necessary 
that we have eight additional sets of plans and four sets 
of specifications before any steps can be taken respecting 
the taking of bids. After exhibiting the commitments to 
us, and furnishing us with a copy of the same, before any 
steps are taken it will be necessary to take up with Mr. 
Goldstein, our attorney, the matter of entering into the 
standard construction agreement as also provided in our 
letter of August 19th. 

Inasmuch as this matter has now been pending for more 
than sixty days, it will be necessary that you perform as 
required within the next ten days or we shall regard the 
suggestions contained in our letter of August 19, 1942, at 
an end. 

Very truly yours, 

LENKIN CONSTRUCTION CO., INC. 
By . 


M:/jd 
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DEFENDANTS’ EXHIBIT NO. 3. 

17 AGREEMENT 

This agreement made this twenty-eighth day of 
November, 1942, by and between Oxon Park Housing Corp. 
and Louis Burman, parties of the first part and Lenkin 
Construction Co., Inc. party of the second part, whereas 
certain differences have arisen between the parties hereto 
concerning the proposed construction of certain buildings 
located at South Capitol and Forrester Streets, S. E., 
Washington, D. C., and the parties now desire to settle these 
differences. 

Now, therefore, in consideration of the mutual promises 
hereafter contained, the parties agree as follows, the 
parties of the first part agree to pay to the party of the 
second part the sum of Fifteen Hundred ($1500.00) Dol¬ 
lars and the party of the second part upon payment of the 
said sum agrees to release parties of the first part from 
any claim for services rendered by the party of the second 
part to the party of the first part in connection with the 
building project heretofore referred to. 

OXON PARK HOUSING CORP. 

By: Louis Burman 

President. 

LOUIS BURMAN 
LENKIN CONSTRUCTION CO., 
INC., 

Morris Lenkin, Pres. 

In consideration of the above, the party of the first part 
further releases the party of the second part from any and 
all claims or demands heretofore subsisting and the party 
of the second part agrees to execute any papers or docu¬ 
ments necessary to carry out the purposes of this agree¬ 
ment, and specifically any papers or documents necessary 
to transfer or relinquish to Louis Burman or his nominee, 
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priorities heretofore granted in connection with the above 
building project. 

OXON PARK HOUSING CORP 

By: Louis Burman 

President 

LOUIS BURMAN 

LENKIN CONSTRUCTION CO., 

• INC., 

Morris Lenkin, Pres. 


18 Deposition of Louis Burman. 

(Filed February 21, 1944.) 

This deposition of Louis Burman is being taken, pur¬ 
suant to Rules 26 and 30 of the Federal Rules of Civil Pro¬ 
cedure by stipulation and agreement of counsel for the 
plaintiffs and the defendants, formal notice being waived, 
under which stipulation and agreement Louis Burman sub¬ 
mits himself for examination and as a part of such stipula¬ 
tion and agreement also agrees to produce the following 
papers, if in existence and available, to the witness, 
namely: 

All applications made to Federal Housing Administra¬ 
tion by Louis Burman or Oxon Park Housing Corporation, 
a corporation, in connection with mortgage loans on parcels 
246/64-62 in the District of Columbia; all written commit¬ 
ments to Louis Burman or Oxon Park Housing Corpora¬ 
tion from Federal Housing Administration or any indi¬ 
vidual lenders agreeing to advance moneys on deed of trust 
loans on Parcels 246/64-62; all contracts entered into by 
Louis Burman or Oxon Park Housing Corporation, for the 
sale of parcels 246/64-62, and Minute Book, Stock Ledger 
and Certificate of Incorporation of the Oxon Park Hous¬ 
ing Corporation. 
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19 There were present at the taking of this deposi¬ 
tion, the following: 

JACOB N. HALPER, ESQUIRE, 
Attorney for Plaintiffs, 

LEO. A. ROVER, ESQUIRE, and 
IRVIN G-OLDSTEIN, ESQUIRE, 
Attorneys for Defendants. 

LOUIS BURMAN, the witness. 

Whereupon, LOUIS BURMAN, the witness, being first 
duly sworn, the following occurred: 

Direct Examination by Mr. Rover: 

Q. Mr. Burman, you are one of the plaintiffs in this case 
of Burman and others versus Lenkin Construction Com¬ 
pany, Inc. and others? A. Yes, sir. 

Q. I wanted to ask you, Mr. Burman, having in mind 
Paragraph 6 of your complaint, from whom did you obtain 
commitments for mortgage loans to be made on these 
parcels that have been described here? A. What did 
paragraph 6 say—I don’t remember that? 

Q. The part I have in mind, reading from your com¬ 
plaint, says-: “In accordance therewith the said Louis 
Burman did obtain the necessary War Production Board 
priorities as aforesaid and also obtained a commitment 
from various lenders who then and there committed them¬ 
selves ready, willing and able to lend funds for the con¬ 
struction work”. A. That is right. 

Q. From whom did you obtain this commitment? A. 
From the Union Central Life Insurance Company. Mr. 
Albert Small gave me a letter to that effect. 

Q. Do you have the letter here? A. I think Mr. Halper 
has it. They said they would furnish all of the necessary 
construction as well as permanent mortgage issued under 
the rulings of the Federal Housing Administration insur¬ 
ance. 
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20 Q. I show this letter marked “Defendants’ Ex¬ 
hibit 1” to you, Mr. Burman, and ask if that is the 

letter you refer to? A. Yes. 

Q. Is this the only commitment you got on this project? 
A. The only commitment I got other than an agreed and 
implied commitment with the Federal Housing Administra¬ 
tion, to the extent that they would issue insurance in the 
amount of $565,000 as soon as the moneys that were neces¬ 
sary to be put up with them were put up and that is where 
the Lenkins fell down in their contract with me. That is 
one of the situations they fell down in their contract with 
me. 

Q. From whom did you get an implied commitment 
from Federal Housing Administration? A. Mr. Cox, Mr. 
Talbert. 

Q. Do you know Cox’s first name? A. Walter Cox. 

Q. And Talbert’s? A. Milton Talbert. Everybody 
gets the same thing, Mr. Rover. It is a regular verbal 
understanding from the F. H. A. in such commitments. 

Q. What is it—simply verbal? A. Verbal until the 
necessary arrangements are made in compliance with 608 
wherein you put so much for insurance, so much for mort¬ 
gage money, so much for this and so much for that,, and 
so forth. 

Q. This commitment from Godden and Small in which 
they say the money was available through the Irving Trust 
Company, how much had you asked them for? A. I ask¬ 
ed them to give as much as the insurance. 

Q. As much as they will insure? A. As much as the 
Federal Housing Administration insurance sets forth. 

Q. Do you remember when it was in reference to the 
date of this letter you got—what you call the implied ap¬ 
proval of the Federal Housing Administration—this 

21 letter is dated October 8, 1942? A. I don’t see a 
date on here, but I believe it was in the neighbor¬ 
hood of sometime in September or October, 1942. 
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Q. So that in September or October of 1942, you talked 
with either Cox or Talbert, or both of them, about this 
project? A. Surely. 

Q. Did you file any formal application with them? A. 
You couldn’t until you put up certain moneys. 

Q. Did you show them any plans? A. They approved 
plans and specifications. 

Q. By approving plans and specifications, you mean 
they approved plans and specifications which you had 
drawn? A. As to principle. It isn’t finally determined 
until the insurance is issued because there are so many 
ramifications. 

Q. Going into more detail—I understand you didn’t 
file a written application? A. You filed a written ap¬ 
plication so far as priorities and your approval of plans 
and specifications—I did file that. 

Q. That would be on file in FHA in your name? A. 
In the name of Oxon Park Housing Corporation. By the 
way that is where the jigger came in. It was filed in the 
name of Lenkin Construction Company, as builders, be¬ 
cause of my understanding with them in their letter to me 
which Mr. Goldstein prepared. 

Q. When you speak of plans being submitted or filed, 
you mean blue prints which would show the dimensions of 
buildings, the number of buildings, etc.? A. I would say 
the number of units, general plans, yes. 

Q. They were not detailed plans? A. WTien you use 
the term ‘‘detailed”, they were detailed. Yes, they were 
detailed plans. I am sure of that. I think they were de¬ 
tailed plans. 

22 Q. You mean plans that would show the number 
of buildings ? A. Number of units in each building. 

Q. Number of rooms in each unit? A. That is right. 

Q. Who drew those plans? A. Lepley. 

Q. Matt Lepley? A. That is right. 
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Q. Did he draw them for you or Lenkins? A. Drew 
them for me. 

Q. Would those plans still be on file with the FHA? 
A. Yes. 

Q. Your idea is that they were filed sometime either 
in September or October, 1942? A. Way prior to that— 
plans -were filed way prior to that—last July or August— 
way prior to that. 

Q. You regard it that you got from them in either Sep¬ 
tember or October of 1942 what you called an implied com¬ 
mitment—what did they tell you ? A. They would permit 
you so much for them based on the total number of rooms 
that your entire project consists of in dollars and cents, 
which amounted to $581,000—they allow you approxi¬ 
mately 90%. To prove that most conclusively a man I sold 
this deal to has gotten verbatim an approval from the 
Federal Housing Administration for $565,000. Based up¬ 
on the exact papers, they stipulate terms and conditions 
and everything that Mr. Lenkin was supposed to comply 
with. They actually got exactly what T represented. They 
got their money; they are now building; it is operating, etc. 

Q. Is Small advancing that money? A. Is he advanc¬ 
ing the money? That letter tells you what he does. 
23 Q. I am asking you whether Small is advancing 
the money to the purchaser in this ease, if you know? 
A. I don’t quite get the question. I think Mr. Scheffres— 
Mr. Charles Scheffres told me H. G. Smithy Company is 
advancing the money. They are the mortgagee. 

Q. He is the man you sold it to? A. He is the man that 
got that money and is building 130 units right on that same 
site. 

Q. Was this commitment you claim to have got from 
Federal Housing Administration—was that before or after 
you got this letter from Mr. Small—this letter being dated 
October 8? A. It isn’t before or after. It is during the 
course of negotiation. You show them your plans. They 
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tell you subject to the FHA approval we will give you the 
money. 

Q. Your letter from Small stated he can secure a loan 
on that project. That letter is dated October 8. Was your 
commitment or approval from the FHA prior or subsequent 
to October 8? A. Prior to October 8. Pardon me,* Mr. 
Rover, ask me that question again. 

Q. When did you get the commitment you claimed you 
had from Federal Housing Administration—before or after 
October 8, 1942? A. On September 2, when the Lenkins 
gave me their financial statement to file with the FHA for 
the purpose of establishing a credit and complying with the 
mortgage application FHA Form #2013W, that was the 
time that the implied commitment was given. 

Q. That "was on September 2? A. That is right. 

Q. This commitment you claim to have gotten from 
FHA, was that subject to any other conditions other 
than putting up the necessary funds for processing? 
24 A. That is all. They do the same for everybody who 
files with them. 

Q. When did you notify the Lenkins or anyone connect¬ 
ed with these corporations that you were ready to go ahead, 
that you had gotten your commitment from FHA, approxi¬ 
mately when? A. Practically every morning and every 
afternoon and on many evenings from this date in Septem¬ 
ber, I visited the Lenkins at either the Parkhill Apartment 
or at their office on F Street, and at their invitation many an 
evening at their home, begging them to comply with the 
terms of our understanding and told them if they didn’t do 
so they would break me. That continued until I was com¬ 
pelled to send them a letter on October 14 advising them to 
proceed and advance all necessary funds in accordance 
with the terms of their contract. 

Q. Now when you were calling on them, did you tell 
them you had a commitment from FHA.? A. You don’t 
have to tell them that. 
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Q. I am asking you whether you did tell them. A. It 
is common knowledge that anybody complying with the 
terms of this application 2013-W can secure a commitment. 

Q. You haven’t answered my question. You said you 
went up there rather continuously all during September, 
culminating finally in your writing a letter to them under 
date of October 14. Did you tell them during the month of 
September that you had an FHA commitment? A. Mr. 
Rover you keep saying I had. I didn’t have anything that 
had been physically issued to me. I had an implied commit¬ 
ment. 

Q. Did you tell them that? A. Yes, they had full 
knowledge. 

Q. Did you tell them that ? A. I told them that all the 
priorities were sent to their office in their name, so they 
knew it 

Q. Are priorities granted even before an FHA commit¬ 
ment? A. Oh yes, certainly. 

25 Q. Your statement is you did tell them during 
September that you had an FHA commitment? A. 
Mr. Rover keeps saying you had, and I am trying to tell 
Mr. Rover you had nothing until it was delivered. Had the 
Lenkins Construction Company complied with their terms, 
the Federal Housing Administration would have issued 
that commitment. 

Q. I am asking you, when you talked to the Lenkins 
during the month of September, did you tell them that the 
FHA had approved a commitment or made a commitment 
for a sufficient loan on this property? A. Had approved is 
right. 

Q. Did you tell them that? A. Yes, not issued but ap¬ 
proved. 

Q. Had approved and agreed to insure a loan on this 
property of $565,000? A. Of approximately $565,000. 

Q. You told that to both the Lenkins? A. I would say 
so. 
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Q. Did you tell them who the lender was going to be? A. 
The Union Central Life Insurance Company—they had the 
letter. 

Q. Do you have a letter here? A. Godden and Small 
is the Union Central Life Insurance Company. 

Q. This letter of October 8—is that the letter you are 
talking about? A. Yes. 

Q. You couldn’t have told them about that in Septem¬ 
ber, could you? A. Why not? 

Q. You didn’t have it until October 8? A. They told me 
they would give it to me. 

Q. Prior to the letter of October 8, Godden and Small 
told you they would advance as much money on this prop¬ 
erty as the FHA would insure ? A. Not only Godden 
26 and Small, but any other insurance company in the 
District of Columbia would do the same thing. 

Q. When did Godden and Small tell you that? A. I 
don’t know exactly—-within that time element—I would say 
September. 

Q. Was it on October 8th? A. October—sure. 

Q. How did it happen they told you that and you didn’t 
get a letter until October 8th ? A. I didn’t find it necessary 
until that time. 

Q. WLy was it necessary at this time? A. To prove 
conclusively I could get the money. 

Q. Did you show this letter to the Lenkins? A. Defi¬ 
nitely. 

Q. Did you leave it with them? A. I don’t remember. 

Q. You did let them read it? A. Yes. 

Q. You started to say something about other commit¬ 
ments—you said “I don’t know what other companies might 
do”. A. Not might do, but will do. 

Q. I want to know whether you had commitments from 
any other lenders except this letter from Godden and Small? 
A. Any insurance mortgage company who does business 
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with FHA 608 will issue both construction and permanent 
financing under FHA mortgage. 

Q. I understand that, that they will issue loans under 
certain circumstances, but I am asking you whether you had 
any commitment from anybody else other than Godden and 
Small. I don’t want to know what other companies would 
or wouldn’t do—did you have such a commitment? A. 
No. 

27 Q. When you said in your paragraph 6 of your 
Complaint that you had obtained commitments from 
various lenders who then and there committed themselves 
ready, willing and able to lend funds, as a matter of fact the 
only commitment you say you had was from Godden and 
Small—is that right? A. When you use the term various 
lenders, Mr. Rover, you make reference to the deal as a 
whole—various lenders means the whole cooperative set-up, 
I suppose—one is a permanent mortgage, one is a construc¬ 
tion, one is this and one is that. 

Q. So that is what you meant when you said you had 
obtained a commitment from various lenders—there was 
just one lender? A. One lender in writing, but others 
verbally. 

Q. Who were the others? A. New York Life Insurance 
Company. 

Q. Who did you talk to? A. Mr. Gilligan. 

Q. Here in town? A. Yes. 

Q. Is he Mr. Gilligan at Randall Hagner? A. Yes, and 
Mr. George DeFranceau. 

Q. With F. W. Behrends ? A. Yes. 

Q. Did you go over the project with both Gilligan and 
DeFranceau? A. Yes, with DeFranceau. 

Q. Not with Gilligan? A. Gilligan knew the entire deal 
by conversations. 

Q. Both told you they would advance the money? A. 
That is right. 



24 


Q. Was there any amount stated that they would ad¬ 
vance? A. Any amount insured by FHA. 

28 Q. In other words, the sky w*as the limit? A. I 
said any amount insured by FHA. 

Q. What did Lenkins say to you when you showed them 
this letter of October 8? A. What did they say? 

Q. What reason did they give for not going ahead with 
the matter? A. They gave so many reasons that it 
would be difficult to describe the anxiety and the mental 
anguish that their constant evasion of their agreement to 
me. 

Q. You wrote them on October 14 to this effect, did you 
not? I am reading from Defendants’ Exhibit No. 1 attach¬ 
ed to the Answer. Your letter, addressed to the Lenkin 
Construction Company. “The offer made in your letter 
of August 19, 1942, covering the proposed construction of 
the apartment buildings on parcel 246/64-62 and vicinity, is 
accepted. This is your authority to immediately proceed 
with the taking of bids in accordance with the plans which 
you now have and to advance $2,900.00 in accordance with 
the terms of your contract for the immediate payment as 
specified in your contract.” Do you remember writing 
that letter? A. Yes, sir. 

Q. Do you remember on October 19, they wrote you this 
letter: “We have your letter of the 14th relative to the 
proposed construction of the apartment building on Parcel 
246/64/62 and vicinity, and requesting that we proceed in 
accordance with our recent discussion. By reference to our 
letter of August 19th, you will notice that the work agreed 
upon was to be undertaken only on the condition that you 
exhibit to us commitments of first trust loans satisfactory 
to us as to lender and amounts, the amounts to be sufficient 
to cover cost of construction, one-half of our fee and any 
money advanced by us upon your behalf. It will also be 
necessary that we have eight additional sets of plans and 
four sets of specifications before any steps can be taken re- 



25 


specting the taking of bids. After exhibiting the commit¬ 
ments to us, and furnishing us with a copy of the same, be¬ 
fore any steps are taken it will be necessary to take up with 
Mr. Goldstein, our attorney, the matter of entering 

29 into the standard construction agreement as also pro¬ 
vided in our letter of August 19th. Inasmuch as this 

matter has now been pending for more than sixty days, it 
will be necessary that you perform as required within the 
next ten days or we shall regard the suggestions contained 
in our letter of August 19, 1942, at an end.” Do you re¬ 
member that letter ? A. Yes. 

Q. Now, as I understand it, you did submit to them the 
Godden and Small letter, is that right? A. Yes. 

Q. Did they say that was agreeable or not agreeable 
to them? A. Yes, that was agreeable to them. 

Q. They said that it was? A. Sure—why not? 

Q. They said in this letter also it would be necessary 
to have eight additional sets of plans and four sets of 
specifications—did you furnish those to them? A. They 
were delivered to them. 

Q. Who delivered them? A. I did, personally. 

Q. Both the four sets of specifications and eight sets of 
plans? A. Yes, sir. 

Q. Now, from that time on, what happened in so far 
as the Lenkins starting to do anything over there? As I 
understand it in your complaint, you say that they re¬ 
fused to go ahead. Was there any other conversation with 
them after this letter of October 19? A. Various con¬ 
versations. 

Q. Concerning their refusal to go ahead? A. That 
is right. 

30 Q. What reason did they give? A. One, they told 
me they didn’t have the money. Number two, they 

were afraid to take a chance. Number three, they wanted 
to insist on a partnership. Number four, they decided I 
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would be making too much money, and various other state¬ 
ments. 

Q. What did this involve—the first unit, so to speak? 
A. Not necessarily. 

Q. What did the $565,000.00 contemplate? A. The 
mortgage on 130 units. 

Q. On the full number of units? A. Yes. 

Q. How much was it going to cost to build, if you know? 
A. At that time we anticipated the Lenkins and myself, 
that the cost of construction would not exceed $450,000. 

Q. And how much did the land cost you? A. The land 
cost $13,000. 

Q. Which you had on contract at that time, is that cor¬ 
rect? A. Yes. 

Q. So that your costs would have been $463,000 and 
you would have gotten from the Godden and Small client 
$565,000? A. Approximately. 

Q. Was Mr. Goldstein present at any of these con¬ 
ferences you had with Lenkins? A. Three or four, five or 
six of them. 

Q. Was he present when they would say they were 
afraid to go ahead? A. I would say he vras present at 
one in particular, when they tried to extract a 50% interest 
in the proposition. I would say he was also present when 
they insisted on doubling their fee in the deal which was in 
his office. 

31 Q. Any other times you remember? Have you given 
us your full recollection on that? A. Yes. 

Q. On the sale of the property—how much did you get 
for the property? A. $33,750. 

Q. How much did it cost you ? A. The actual cost of the 
property was $13,000, but with the cost of plans and other 
expenses which I was compelled to obligate myself for, due 
to the failure of the Lenkins to comply with that agree¬ 
ment, there was additional moneys running into I don’t 
know how many thousands that I was compelled to pay in 
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order to save the situation from both financial and physical 
disaster. 

Q. How much over the $13,000? A. I don’t remember. 

Q. Did it wipe out your profit on the deal! A. I don’t 
remember; I will have to ask my accountant to give me a 
statement. 

Q. What were the things that Lenkins were supposed 
to do? What were the things they were supposed to do 
that caused you to spend money? A. I had to agree to give 
the Real Estate Mortgage Company money. 

Q. For the title? A. For another indebtedness because 
I had to borrow sufficient money from them to make finan¬ 
cial settlement on the property. 

Q. You mean the Real Estate Mortgage Company made 
you pay the money you owed them ? A. Not necessarily; I 
didn’t owe them, but they made me pay it; in other words 
even if it is ten cents you have to pay it. 

Q. But it wasn’t something that Lenkins owed—it was 
something you owed? A. Due to their neglect to comply 
I had to pay it—otherwise, I wouldn’t have paid it—it was 
another corporation. 

32 Q. One of your corporations? A. Yes. 

Q. It was not one of the Lenkins corporation? A. 
No, sir. 

Q. Do you remember how much that debt was? A. 
Around $4500. 

Q. What else? What I am interested in is what things 
that Lenkins was supposed to do, that they didn’t do and 
you had to do, which cost you money? A. I gave Mr. 
Lenkin $1500. 

Q. We will come to that in a minute. How about the 
plans and specifications—who paid for them? A. I did. I 
also paid agents commissions, paid engineering fees and 
other costs which were all part of the construction that 
Lenkins would have eventually had to pay if they had com- 
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plied with the conditions of their letter to me, or contract 
with me. 

Q. Agents’ fees? A. The man who was instrumental 
in making the deal. 

Q. Purchasers who represented the owners of the prop¬ 
erty? A. I was the owner. Agents who made the deal for 
the property. 

Q. The man who sold this property to Scheffres? A. 
That is right. 

Q. You paid him a commission on $33,750? A. I paid 
him a commission. I don’t remember the amount. 

Q. To make sure we have it clear, in the applications 
that I have asked for, made to the FHA by yourself or Oxon 
Park Housing Corporation in connection with the mortgage 
loans, I understand there are no written applications made? 
A. That is right. 

Q. So that they are not in existence therefor, and that 
all written commitments to you or Oxon Park from FHA, 
I understand the only written commitment is for 
33 the one signed by Hodden and Small? A. That is 
right. 

Q. Do you have any contracts entered into by you or 
Oxon Park for the sale of this property? A. ■ Yes, sir. 

Q. First, let me ask you, are there any other contracts 
other than the one of Scheffres? Were there any prior 
contracts, prior to Sheffres for the purchase and sale of 
the property? A. There has to be a purchase and there 
has to be a sale. 

Q. Did you ever attempt to sell it to anyone? A. No, 
sir. 

Q. Scheffres is the first one? A. Yes, only at the time 
when I saw the Lenkins were refusing to go through with 
their deal, making it necessary for me to sell it. 

Q. When did you first talk to Scheffres about it? A. 
Exactly fifteen days before the date of the settlement. 

Q. When was that? A. November 28, and exactly fif- 
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teen days prior to that was the first conversation had with 
Mr. Scheffres. 

Q. The first day you had the conversation you also sign¬ 
ed the contract? A. There was a day or two elapsed in 
which I went to the Lenkins and begged them to go through 
with their deal. 

Q. Did you advise Lenkins you were going to make them 
members of the Board of Directors of the Oxon Park Cor¬ 
poration? A. Under their agreement, under 2013-W they 
are absolutely compelled to be members of the Board of 
Directors in order to complv with the contract with 
FHA. 

34 Q. What contract had they signed with FHA? A. 

In their letter they said they would comply with cer¬ 
tain forms of FHA, in that some builders have to be part 
of that corporation. 

Q. In their letter of August 19, where they mention 
complying with F. H. A. form No. 2442W, Section 608—is 
that what you mean? A. Yes, that is right. 

Q. If it is a corporation, they must be members of the 
Board ? A. That is right. 

Q. That is "why you put them on the Board of Direc¬ 
tors? A. That is right, and I also mentioned it to Mr. 
Morris Lenkin. 

Q. I notice the meeting was held on the 23rd of October, 
1942—the meeting of the incorporators, rather. Do you 
remember that? You weren’t there I take it? A. That 
is the formality in Dover, Delaware. 

Q. This came back to you in that form? A. Yes. 

Q. Were any other steps taken in so far as the cor¬ 
porate affairs of Oxon Park was concerned as to holding 
meetings? A. No. The thing died on November 28, so 
we didn’t have to have any meetings. 

Q. You mean you had no more use for it? A. Yes. 

Q. That is why you had them resign as directors to get 
them out of that picture? A. The reason was so that 
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they would comply with the signing of a release for the 
priorities. Is that right, Jake? (To Mr. Halper). We had 
to, they refused to sign unless they were paid for it. 

Q. I want to ask you what this duress and coercion con¬ 
sisted of as set forth in your complaint that you were com¬ 
pelled to pay for this release ? A. The Lenkins had 
35 full knowledge of the fact that I had obligated myself 
to a contract in which I had given a mortgage on a 
piece of property I owned in the sum of $10,000. 

Q. Which you were obligated to use to close this deal, 
is that right? A. Yes, and they knew that and had full 
knowledge of it. 

Q. Did you have the $10,000 in your possession? A. 
Only in the nature of a mortgage which 1 had agreed to 
make on a piece of property at 12th and Pennsylvania 
Avenue, Southeast. 

Q. Is that your own property? A. That the wife owns. 

Q. Was that a commitment that somebody had made to 
you or Mrs. Burman that if and when needed they would 
loan you $10,000 on that property? A. No, the seller took 
back a mortgage in the sum of $10,000 as part of the pur¬ 
chase price of this property. 

Q. How was that involved in this deal—I don’t under¬ 
stand? A. In order to get control of the property. 

Q. You mean the Oxon Hill property? A. I was com¬ 
pelled to pay so much cash and the balance in a second 
mortgage on the other piece of property at 12th and Penn¬ 
sylvania Avenue, Southeast. 

Q. Did you have the cash to pay for the Oxon Hill prop¬ 
erty? A. $2900 they were to advance and I was to advance 
the $10,000 by mortgage, which was approximately $13,000. 

Q. On what was the $13,000 to be secured? A. On my 
store at 12th and Pennsylvania Avenue, Southeast. 

Q. Y'ou were going to put a mortgage on it or borrow 
$10,000? A. Put a mortgage on that, which was agreed 
to in my sales contract with the seller of the Oxon Hill 
property. 
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Q. They would take the $10,000 mortgage in part pay¬ 
ment? A. That is right. 

36 Q. You say the Lenkins knew about that arrange¬ 
ment? A. Yes. 

Q. My basic question is, what did this duress and coer¬ 
cion consist of ? A. They knew I couldn’t get the money to 
comply with the deal that had been made with the FHA and 
they knew it would financially and seriously embarrass me 
if it was not complied with, they had knowledge of my 
weakness. 

Q. Is that all the coercion and duress consisted of ? A. 
Naturally. 

Q. Let’s read from paragraph 16—-first, have you given 
us the entire picture as to coercion and duress? A. For 
this purpose it is all right. 

Q. Paragraph 16—speaking now of a release that you 
executed. I show witness Defendant’s No. 3. Is that a 
duplicate copy of the release that was signed? A. Yes, 
sir. 

Q. That is the release you speak of that was executed on 
the 28th of November, is that correct? A. Yes, that is 
the date of settlement with Mr. Scheffres. 

Q. You say that that release was obtained from you 
under coercion and threats? A. What release was ob¬ 
tained from me? I don’t get it; straighten me out on it. 

Q. Let’s confine ourselves to the complaint. I am read¬ 
ing your own complaint now: “Plaintiff”—that is you, I 
suppose, you are referring to yourself—“Plaintiff further 
says that a certain release executed by Oxon Park Housing 
Corporation on the 28th day of November, 1942 wherein the 
said plaintiff purported to release the defendant, Lenkin 
Construction Company, Inc., of all claims and demands 
theretofore subsisting, was obtained from the plaintiff, 
Louis Burman, under the same coercion and threats 

37 as aforesaid.” Now you have told us all about your 
coercion and threats? A. I had to give them $1500 




to secure that for something which they were entitled to. 
They took my money for nothing. 

Q. Paragraph 14 of your complaint says: “In order 
to avoid loss of the entire project, the plaintiff, Louis Bur- 
man, was compelled by duress and coercion exercised by 
the said defendants to pay to the defendants the sum of 
Fifteen Hundred ($1500.00) Dollars for the release of said 
priorities, and plaintiff says that he was compelled to pay 
that sum only upon the threat of the said defendants that 
they would not release the said priorities.” A. That is 
right. They originally asked for $10,000; then they came 
down to $5,000; then they came down to $1500. 

Q. The $1500 was for release of their priorities claim, 
is that right, priorities had been granted to them for this 
project? A. Priorities had been granted to them by my 
request. 

Q. By the War Production Board? A. No, no. They 
had been granted to them at my request. They had done 
nothing for which they were entitled to, even a five cent 
piece, but they asked me for $10,000. Then they came 
down to $5,000; then down to $3500; and then to $1500. 
They weren’t entitled to five cents. 

Q. That is the coercion and threats you speak of? A. 
Yes, sir. 

Q. As a matter of fact you gave them $1500 and how 
about this $800 note? A. That was another sum of money 
I owed them on a job which they had completed prior to the 
negotiation on this one. 

Q. Did you pay them out of this transaction? A. Yes, 
sir. 

Q. Also $153.60 which you also owed? A. Yes. 

Q. Plus the $1500 ? A. That is right. 

38 Q. Did they get this entire amount of $2,453.60 
by duress and coercion, or does that apply only to 
the $1500? A. I would say only to the $1500. The other 
I would pay them anyhow. 
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Q. You were entirely satisfied to pay them the other? 
A. I was not satisfied with anything. I was compelied, 
not satisfied. 1 had a project that was worth a fortune. 
The income would have given me $18,000 for many a year 
to come, and they defeated that entire proposition. 1 
should have gone to Martin Brothers and they would have 
all done everything for me. 

Q. Why didn’t you do it? A. Because of my associa¬ 
tion with these people and my original deal. I thought I 
was doing business with a couple of gentlemen and I made 
a mistake. 

Q. Why couldn’t you have gone to some other buiider? 
Why did you have to sell your property? A. I had an 
agreement with them. 1 had to sell it within a certain 
definite date. 

Q. When the Lenkins refused to build, why didn’t you 
go to some other builder then, rather than sell your prop¬ 
erty? A. Because of circumstances. I had to settle on a 
certain date. 

Q. Prior to signing a contract with Scheffres? A. I 
always had hopes the Lenkins would go through. 

Q. Why didn’t you go through with some other build¬ 
ers?? A. I didn’t have time. 

Q. Who was pushing you? A. The people 1 bought the 
property from. 

Q. They wouldn’t wait any longer? A. That is right. 
The contract was due on a certain date. Other people want¬ 
ed to grab the property. 

Q. When did your contract expire? A. Around the 
28th of the month. 

39 Q. Do you have those contracts with you—the 
contract for the purchase of the property? 

The Witness: You have it Mr. Halper. 

Mr. Halper: No, I don’t. 

Mr. Rover: Can you get that for us, Jake? 

Mr. Halper: If it is available, you can have it. 
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Q. In other words, if the Lenkins refused to go ahead, 
as you claim, you would not have time to negotiate with an¬ 
other builder, is that your answer? A. Yes. 

Q. You felt you were obliged to enter into the contract 
with Scheffres on November 13? A. In order to save the 
situation. 

Q. You wrote the Lenkins on October 14, telling them 
to immediately proceed. When did you come to the con¬ 
clusion that they didn’t intend to proceed? A. About 
November 10. 

Q. And then what did you do? Had you talked with 
Scheffres before November 10? A. Yes, sir. 

Q. How did you dig him up—through an agent? A. 
Mr. Linthicum went to a Mr. Magazena of the Standard 
Construction Company and Mr. Magazena introduced mo 
to Mr. Scheffres who agreed to purchase ground, priorities, 
plans, the implied commitment and everything for the sum 
of $33,750. 

Q. You accepted that? A. Yes, from hunger. 

Q. You actually made money on the deal? A. Yes. 
40 Q. Mr. Burman, I take it that neither you nor the 
Oxon Park Corporation ever took title to the ground. 
You simply sold your contract? A. We actually took title 
to the ground. 

Q. The same day you conveyed to Scheffres? A. Title 
was taken. 

Q. You don’t know in whose name? A. Either Oxon 
Park or Burman Properties. 

Q. It wasn’t taken in youi* individual name? A. I will 
find out for you. 

Mr. Halper: I don’t remember it, but we will find 
out. 

Q. Who got the benefit of the profit—the corporation or 
yourself? A. The corporation. 

Q. The Oxon Park? A. I don’t remember. My auditor 
knows that. 
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Q. Who got the money? A. My auditor can tell you. 
There was no Oxon Park after that. It was Burman. 

Q. You own Burman Properties? A. Yes, sir. 

Q. You are the sole stockholder? A. Yes. 

Q. Whether the Title Company made the check to Bur- 
man Properties or to you individually, you really got the 
money, got the benefit of the money? A. Yes. 

Q. Who made the tax return for that profit—you or 
Burman Properties? A. Burman Properties. 

Q. So that the profit first went to Burman Properties 
apparently? A. Yes. 

41 Q. You own Burman Properties and no doubt 
eventually got the benefit of the profit? A. I didn’t 
say that. You said that. I have nothing to do with it. 

Q. I am talking about Burman Properties making the 
return. But whatever Burman Properties owms is in effect 
your property, is it not? A. That is right. 

CROSS EXAMINATION: 

By Mr. Halper: 

Q. Mr. Burman, calling your attention to Mr. Rover’s 
questions as to whether the Lenkins knew you had obtained 
these commitments, I call your attention to a letter written 
to you on November 27,1942, by Lenkin Construction Com¬ 
pany, Inc., in which they say: “We are in receipt in this 
morning’s mail of certain papers from the Federal Hous¬ 
ing Administration in reference to the priorities for the 
housing project known as The Oxon Park Housing Corp.” 
Do you remember that? A. Yes. 

Q. The letter goes on to say: “Our original applica¬ 
tions for priorities together with the papers above refer¬ 
red to for additional units were made in the name of this 
Corporation in which you and ourselves were to share.” 
You remember that? A. I don’t know what you mean. 
Share what? 

Q. That is tlie letter, is tlie letter sfl'Vs* 

Yes. 
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Q. They go on to further say: “In view of the several 
discussions that have gone on between Louis Bunnan, per¬ 
sonally, and the Lenkin Construction Co., Inc., in the last 
few days regarding the procedure of this work, we deem 
it only fair to the project that you be notified that the 
Federal llousing Administration nas set a time limit in 
which these papers are to be returned to them executed.” 
l>o you remember this letter to you if A. Yes, but what 
papers are to be returned if 

Q. The FHA papers. A. Yes, I remember that. 
42 Q. What were these papers? A. They were the 
actual priorities. Those papers were the actual 
priorities which had been granted by the FHA for them 
to proceed with the building operation. 

Q. These papers were to be executed by the Lenkins? 
A. That is right. 

Q. Do you recall whether those papers indicated whether 
an insurance loan had been committed by some lender? 
A. I don't think so. 

Q. You don’t think those papers contained that infor¬ 
mation? A. I really don’t know. Of course priorities I 
would, but I don’t know about insurance. 

Q. One more question. In this contract wdth Scheffres 
dated November 13, 1942, there is a provision that the con¬ 
tract must be closed within fifteen days? A. Yes. 

Q. This contract also contains a provision as follows: 
“The above contract is made subject to the seller obtain¬ 
ing a release from the Lenkin Construction Company ac¬ 
ceptable to the War Production Board”—do you remember 
that? A. Yes, sir. 

Q. One of the conditions of this sale to Scheffres and 
the successful consummation of the sale was you were to 
get the Lenkins release? A. Yes, sir. 

Q. If you had not obtained the Lenkins release could 
you have made this deal with Scheffres? A. No, sir. 
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Q. If you could not have made the deal with Scheffres, 
what would have happened to this transaction in so far 
as the land was concerned? A. I would have lost the 
land. I would have been damaged under the mortgage 
which I had agreed to give for the purchase thereof. 
43 I would have lost the store and I would lose the 
investment, earning capacity of Oxon Park Housing, 
etc. 

Q. In other words if they wouldn’t release these prior¬ 
ities and you couldn’t have made this deal you would not 
onlv have lost this transaction with Scheffres and the sub- 
sequent profit, but you could not have fulfilled any agree¬ 
ment with the Lenkins? A. Nor with the seller of that 
property. 

Q. Did the Lenkins know all this? A. Yes. 

Q. Was that one of the reasons why you were insistent 
upon obtaining a release of the priorities from Lenkins? A. 
Either have them to go ahead with their agreement with 
me or a release, but not to keep me hanging. 

Q. Is that why Lenkins demanded $10,000, knowing 
your situation? A. Yes, sir. 

Q. And is it a fact that the time of closing of this 
Scheffres contract, which is by computation fifteen days 
added to November 13, which makes it November 28, coin¬ 
cided with the day you executed this release—November 
28—you -were right under the iron? A. That is right. 

RE-DIRECT EXAMINATION: 

Bv Mr. Rover: 

Q. I noticed this letter of November 27,1942—the letter 
from the Lenkin Construction Co., Inc. to Mr. Burman says: 
“We are in receipt in this morning’s mail of certain papers 
from the Federal Housing Administration in reference to 
the priorities for the housing project known as The Oxon 
Park Housing Corp.” And then they go on and say that 
“we deem it only fair to the project that you be notified 
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that the Federal Housing Administration has set a time 
limit in which these papers are to be returned to them 
executed.’’ Does that refer to the release of priori- 
44 ties? A. No, in the letter they say “our original 
applications for priorities”, which means they had 
agreed to become part of the deal. 

Q. That is your construction of it. What does this let¬ 
ter refer to? A. I don’t exactly remember. 


45 Defendants’ Exhibit 1. 

GODDEN & SMALL 

(Introduced in testimony 

Real Estate October 6,1943) S. E. GODDEN, 

Woodward Building ALBERT SMALL 

Washington, D. C. 

National 7831 

October 8, 1942. 

Mr. Louis Burman 
314 Woodward Building 
Washington, D. C. 

Dear Mr. Burman: 

In accordance with our conversation of today this is to 
advise that we can secure a permanent loan on your hous¬ 
ing project on South Capitol and Forrester Streets, S. E., 
Washington, D. C., provided that it is approved by the FHA 
for their insurance of the loan, under Section 608. 

At this time construction money is available through the 
Irving Trust Company for such developments. 

Very truly yours, 

GODDEN & SMALL 
by Albert Small 


AS/hh 
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48 Defendants’ Exhibit #3. 

(October 6, 1943) 

AGREEMENT 

This agreement made this twenty-eighth day of Novem¬ 
ber, 1942, by and between Oxon Park Housing Corp. and 
Louis Burman, parties of the first part and Lenkin Con¬ 
struction Co., Inc., party of the second part, whereas cer¬ 
tain differences have arisen between the parties hereto con¬ 
cerning the proposed construction of certain buildings lo¬ 
cated at South Capitol and Forrester Streets, S. E., Wash¬ 
ington, D. C., and the parties now desire to settle these dif¬ 
ferences. 

Now, therefore, in consideration of the mutual promises 
hereafter contained, the parties agree as follows, the par¬ 
ties of the first part agree to pay to the party of the second 
part the sum of Fifteen Hundred ($1500.00) Dollars and 
the party of the second part upon payment of the said sum 
agrees to release parties of the first part from any claim 
for services rendered by the party of the second part to the 
party of the first part in connection with the building pro¬ 
ject heretofore referred to. 

OXON PARK HOUSING CORP. 

(Signed) Louis Burman, 

President. 

(signed) LOUIS BURMAN 
LENKIN CONSTRUCTION CO., INC. 

(Signed) Morris Lenkin, Pres. 

In consideration of the above, the party of the first part 
further releases the party of the second part from any and 
all claims or demands heretofore subsisting and the party 
of the second part agrees to execute any papers or docu¬ 
ments necessary to carry out the purposes of this agree¬ 
ment, and specifically any papers or documents necessary 
to transfer or relinquish to Louis Burman or his nominee, 
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priorities heretofore granted in connection with the above 
building project. 

OXON PARK HOUSING CORP. 
(signed) By: Louis Burman, 
President. 

“ LOUIS BURMAN 
LENKIX CONSTRUCTION CO., INC. 
(signed) Morris Lenkin, Pres. 


51 Motion of Defendants for Summary Judgment. 

Now come the defendants by their Attorney of record 
and move the Court for a summary judgment in their favor 
and for grounds of said motion state as follows: 

1. An examination of the pleadings, depositions and ex¬ 
hibits filed herein demonstrates the fact that there is no 
genuine issue as to any material fact involved in these pro¬ 
ceedings and that the defendants are entitled to a judgment 
as a matter of law. 


52 Order Granting Motion of Defendants 

for Summary Judgment. 

This cause coming on to be heard on the Motion of the 
Defendants for Summary Judgment, the points and au¬ 
thorities in support of said Motion and the points and au¬ 
thorities in opposition thereto and after argument of coun¬ 
sel, it is by the Court this 2d day of June, A. D., 1944, 
ORDERED that the said Motion be and the same hereby 
is granted and that judgment be entered herein dismissing 
the Complaint with costs against the plaintiffs. 

Plaintiff objects because not 
in compliance with Rule 52. 

J. N. Halper 

F. DICKINSON LETTS, 
Justice. 
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Itttteit i>tatrs (fmirt of 

DISTRICT OF COLUMBIA. 


No. 8877. 


Louis Bubmax, et al, Appellants. 


v. 


Lex kin Construction Company, a corporation, et al, 

Appellees. 


BRIEF FOR APPELLEES. 


COUNTER-STATEMENT OF CASE. 

On August 17, 1942, appellant Burman (plaintiff below) 
entered into an agreement with appellee, Lenkin Construc¬ 
tion Company, (defendant below) 1 looking to the erection 
by the construction company of a group of buildings (App. 
6). The arrangement contemplated Burman’s procuring 
appropriate financing through the Federal Housing Admin¬ 
istration and exhibiting commitments of first trust loans 
satisfactory to the construction company as to lender and 
amount. Priorities for critical materials were issued bv the 
War Production Board to the construction company as the 
building contractors (App. 3, 4, 18, 21). Appellants failed 
to procure the appropriate arrangements with the Federal 


‘Hereafter referred to as the construction company. 
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Housing Administration (App. 9,13,17, 21) and the trans¬ 
action was then in suspense when Burman on or about 
November 13, 1942, (App. 28, 29) without consulting or 
advising the construction company, contracted to sell the 
ground to one Sclieffres. As part of this contract of sale, 
Burman took upon himself to procure for Scheffres a re¬ 
lease of the priorities issued to the construction company 
(App. 28, 34, 36). The construction company refused to 
release the priorities unless appellants paid it for at least 
some of the work they had performed in reliance upon the 
agreement (App. 11). To settle the differences arising be¬ 
tween the parties, Burman paid the construction company 
$1500 in satisfaction of its claim for the services rendered, 
and obtained its release of any claim for such services; the 
construction company agreed to execute any documents 
necessary to transfer the priorities to appellant or his nomi¬ 
nee and a mutual release of both parties from further 
liability was executed (App. 14). 

SUMMARY OF ARGUMENT. 

1 . 

The facts disclose that there was no duress or coercion; 
that the release is valid and bars recovery; and that the 
Summary Judgment was properly entered. 

2 . 

Appellants cannot restore the status quo and are thus 
barred. 

3. 

This case was not “tried upon the facts” and accordingly 
findings of fact and conclusions of law were not necessary 
under the Rule. 
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ARGUMENT. 

I. 

The Facts Disclose That There Was No Duress or Coercion; 
That the Release Is Valid and Bars Recovery; and That 
the Summary Judgment Was Properly Entered. 

The facts disclose that before disposing of his contractual 
obligations with the construction company, appellant Bur- 
man entered into a contract to sell the entire project to one 
Scheffres and took upon himself to obtain from the con¬ 
struction company and to transfer to Scheffres the priorities 
issued to the construction company. But when he requested 
the construction company to release the priorities, it refused 
until it had been paid for services rendered by it to appel¬ 
lant Burman; this latter position it had every right to take. 
True it may be, that Burman found himself in a dilemma, 
but the dilemma was one of his own making, for he had con¬ 
tracted for the sale of the project with Scheffres while 
his contract with the construction company apparently 
still subsisted. He further undertook in his contract with 
Scheffres to deliver something he did not have, that is, the 
priorities. It was indeed an awkward situation for appel¬ 
lant Burman, but he had created it, not the construction 
companj’. It is to be particularly noted that the construc¬ 
tion company was taking no overt action. It did not threaten 
action of any kind. It merely refused to comply with ap¬ 
pellants’ request until its just claim for compensation had 
been satisfied, at least, to some degree. In the face of this 
dispute, the parties adjusted. their several matters and 
rleased each other. 

It is apparently the contention of appellants that the con¬ 
struction company should have complied with the demand 
made of it, without regard to its own rights in the matter. 
This it was not obligated to do. 
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The doctrine of duress of goods, so completely relied upon 
by appellants is not applicable here. As the cases cited by 
appellants in their brief demonstrated, duress of property 
presupposes an act or threat which the party has no legal 
right to do, or threaten to do. Block v. U. S., 8 Ct. Cl. 461. 
It is applicable only where one party has possession or con¬ 
trol of the property of another and refuses to surrender it 
to the control or use of the owner, except upon compliance 
with an unlawful demand. 

Snyder v. Rosenbaum , 215 U. S. 261, 54 L. Ed. 186; 

Clean eland v. Richardson, 132 U. S. 318, 33 L. Ed. 384; 

U. S. v. Huckabee, 16 Wall. (83 U. S.) 414,21L. Ed. 457; 

Adams v. Scheffer, 11 Colo. 15,17 P. 21; 

Spards v. Barrett, 57 Ill. 289; 

Foote v. DePoy, 126 Iowa 366,102 N.W. 112; 

First Natl. Bank v. Sargeant, 65 Nebr. 594,91 N.W. 595; 

Adrico Realty Corp. v. New York, 250 N.Y. 29,164 N.E. 
732* 

Harris v. Cary, 112 Va. 362, 71 S.E. 551. 

The priorities having been issued to the construction 
company, appellant could not claim them as owner. They 
are a license for the contractor to purchase materials. A 
duress of goods depends upon the right of the appellants to 
demand the release of the priorities as their property. 
Block v. U. S., above; Trigg v. Shelton, Tex. Civ App., 249 
S.W. 209. The doctrine cannot exist without there being 
some illegal exaction, or some fraud or deception. 

Remington Arms. v. Feeny Tool Co., 97 Conn. 129, 115 
Atl. 629; 

Cram v. Powell, 100 Ore. 708; 197 P. 280; 

Swerson v. Clanton, 88 Ore. 261,170 P. 933; 

York v. Hinkle, 80 Wise. 624, 50 N.W. 895. 

The necessary elements being absent, the circumstances 
will not permit of the application of the theory of duress of 
goods, and there being present no other form of coercion or 
duress, the action of the lower court in granting the motion 
for summary judgment was proper. 
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n. 

Appellants Cannot Restore the Status Quo and 
Are Thus Barred. 

The complaint does not offer to restore appellees to its 
former situation respecting the entire project and what 
rights it had in the building contract and priorities it relin¬ 
quished. This appellants cannot now do, having sold them 
to Scheffres. Restoration to the status quo now being im¬ 
possible recovery by the appellants is barred. 

m. 

This Case Was Not “Tried Upon the Facts” and Accord¬ 
ingly Rule 52 (a), Federal Rules of Civil Procedure 
Has No Application. 

The Rule in question by its very terms only requires find¬ 
ings of fact and conclusions of law in “actions tried upon 
the facts”; where there are no facts in dispute obviously 
the action has not been “tried upon the facts”. 

The Motion for Summary Judgment of the appellee Con¬ 
struction company was predicated upon the claim that there 
was no genuine issue as to any material fact and that ac¬ 
cordingly it was entitled to a judgment pursuant to the pro¬ 
visions of Rule 56 (c) Federal Rules of Civil Procedure; 
and the Court below ruled that an examination of the plead¬ 
ings, depositions and exhibits disclosed no triable facts and 
therefore, conceding the facts to be as testified to by Burman 
in his deposition, no genuine issue of fact appeared on the 
record and a judgment against him inevitably followed. 

If there had been a triable issue there could not have been 
a summary judgment. 

As is succinctly stated in Prudential Insurance Co. of 
America v. Goldstein, 43 F. Supp. 767: 
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“The purpose of a summary judgment is to obviate 
delay where there is no real issue, as was said by Holtz- 
off, New Federal Procedure and the Courts, 143, with¬ 
out waiting for trial, of actions in which there is no 
genuine issue as to any material fact.” 

“A case cannot be tried upon the facts if there is no 
dispute as to the facts * * * *. There need be no find¬ 
ings of fact where facts are not in issue.” 

Somers Coal Co. v. TJ. S., 6 Fed. Rules Serv. 52 a 1; 

This Court in Thomas v. Peyser, 73 App. D.C., 155, 118 
F. (2d) 369 construed the applicability of Rule 52 (a) under 
a situation similar to the one involved here. A petition had 
been filed praying for the allowance of attorneys’ fees; a 
motion to dismiss was filed and granted. A motion was 
then made requesting the trial court to make findings of 
fact, which was denied. 

At page 160 of the opinion, Mr. Justice Rutledge said: 

“There is no merit in appellants’ contention that the 
trial court should have made findings of fact. Rule 52a 
of the Federal Rules of Civil Procedure requires find¬ 
ings in all actions tried upon the facts (Italics sup 
plied). This case was not tried upon the facts. The 
facts were admitted by the motion to dismiss. Obvi¬ 
ously there need be no fact findings where facts are not 
in issue. The only issues determined by the trial court 
were questions of law and these adequately disposed 
of the case.” 

In the case just referred to “the facts were admitted by 
the motion to dismiss”; here the “facts were admitted” by 
the motion for summary judgment. 

In Pen-Ken Oil & Gas Corp. v. Wafield Natural Gas Co., 
5 Fed. Rules Serv. 52al, Case 3, the Court said: 

“In my opinion Rule 52 applies to a case upon final 
submission on the law and facts. The ruling here is on 
the defendants’ motion for summary judgment. Rule 
56”. 
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The case of National Savings and Trust Company v. 
Shutak, 78 App. D. C., 232, 139 F. (2d) 371, cited by the 
appellants, is not apposite because there was involved in the 
petition filed by the trustees for instructions certain facts 
and reasons there set forth touching the question of the 
wisdom of converting a portion of the capital stock of the 
corporation into debenture bonds for the purpose of effect¬ 
ing income tax savings; the Court below had to weigh those 
facts before arriving at its decision and when the appeal, 
bottomed as it was, upon an alleged abuse of the lower 
courts discretion, the appellate court could not determine 
whether the Court had abused its discretion without know¬ 
ing why the trial court acted as it did. 

Here we have no question of the lower court’s discretion; 
after reading the entire deposition of Burman it found as a 
matter of law, (assuming everything he said to be true) that 
no case of duress of property was made out. 

As further proof of the inapplicability of the National 
Savings Co. case (supra) to the case at bar, the Court’s at¬ 
tention is directed to the cases cited by Mr. Justice Miller in 
support of that decision. 

In Rainer v. Rainer, 76 Appeals, D. C. 341, 171 F. (2d) 
349, a question of divorce was involved and evidence was 
taken in the court below. 

Fogle v. General Credit Company, 71 Appeals, D. C. 338, 
110 F. (2d) 128, was tried below upon the pleadings and 
admitted evidence; and this court stressing the question of 
evidence said “ There is nothing in the record indicating 
what the admitted evidence was, or what the court found as 
admitted facts” (italics supplied). 

In Boss v. Hardee, 68 App. D. C. 75, 93 F (2d) 234, “wit¬ 
nesses were called by both parties and documentary evi¬ 
dence was introduced” (Page 76). 
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This court in the case of Shellman, 68 App. D. C. 197, 95 
F (2d) 108, in discussing the meaning of old Equity Rule 
70 1/2 (the forerunner of the present rule) said: . " , 

“Equity Rule 70 1/2 is intended to aid appellate 
courts by affording them a clear understanding of thef 
basis of the decision below. In this case we think that 
a full understanding of the question presented may be 
had without the aid of separate findings. There was 
but one question of fact—was the defendant guilty of 
adultery with the correspondent. It must be taken that 
the trial court found this question of fact against the 
plaintiff; otherwise the decree would not be support- ■ 
able. We have only to determine therefore whether y- 
under the evidence this finding was clearly wrong. ’ 1 


CONCLUSION. 

s'- 

It is respectfully submitted that the decision of the court 
below on both points involved was entirely correct and 
should be affirmed. . \, • * 

Leo A. Rover,. J ' ■ 
Southern Building,/ 

Irvin Goldstein, 

National Press Building, 
Washington, D. C. 

• . * /' V > ’ • 

Attorneys for Appellees. 
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